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. Introduction

Legion I ndemity Conpany (“Legion”), brings this action
against its insured, CareStat Anbul ance, Inc. and its enpl oyees
Slawom r G el oczyk, Gegory Sverdlev, Ruslan Ilehuk, and |van
Tkach (collectively “CareStat”), and the underlying clai mants
Ral ph M. Beswi ck, Jr. (“M. Besw ck”), and Rose Wegand (“Ms.
Wegand”), for a declaratory judgnent regardi ng an insurance
policy that Legion sold to CareStat. Legion seeks a declaration
of its coverage with respect to an underlying action that M.

Beswi ck and Ms. Wegand have brought against CareStat in Estate

of Beswick v. Gty of Philadel phia, No. 00-CV-1304 (E.D. Pa.

filed April 20, 2000) (“Second Anended Conpl aint”).

M. Beswick and Ms. Wegand filed a Mtion for Summary



Judgrent of Legion’s Declaratory Judgnent Conplaint.! Legion
filed a Cross-Mdtion for Summary Judgnent.

M. Beswi ck and Ms. Wegand seek a declaratory judgnent as
to Legion’s duty to defend CareStat, and a declaration that it is
premature for this court to rule on the issue of indemification.
Legi on seeks a declaration as to the potential anpunt that Legion
woul d have to indemify CareStat if CareStat were to be found
Iiable, a declaration of what clains alleged by M. Besw ck and
Ms. Wegand are potentially covered by the Legion CGeneral Policy
and its Addenda, and a declaration as to what provisions of
Legion’s General Policy or its Addenda are inplicated by M.
Beswi ck and Ms. Wegand’'s clains. These declaratory requests are
ri pe for decision since the proper declaratory relief can be
determ ned by a plain reading of the provisions of the insurance

policy and the allegations in the conplaint in the underlying

case.

For the reasons stated below, M. Besw ck and Ms. Wegand’s
Motion for Summary Judgnent will be denied and Legion’s Cross-
Motion for Summary Judgnent will be granted. A declaration that

there is a duty by Legion to defend CareStat is not necessary at

' M. Beswick and Ms. Wegand filed a Mtion for Summary
Judgnent on February 9, 2001. Legion filed an Anended
Decl aratory Judgrment Conplaint on March 12, 2001. The parties
treated M. Beswi ck and Ms. Wegand s Summary Judgnent Mbdtion as
applying to the Amended Decl arat ory Judgnent Conpl ai nt and the
court al so proceeds in this manner.

1-



this time. Legion has tendered an on-goi ng defense of CareStat
and is not contesting its duty to defend.? (Pl.’s Reply Br. in
Supp. of its Cross-Mot. for Summ J. at 2.)
1. Factual Background
The factual background of the underlying case is outlined in

detail in Beswick v. City of Phil adel phia, No. ClV.A 00-1304,

2001 W 210292 (E.D. Pa. March 1, 2001), and the court only
relates the facts as necessary for an understandi ng of the

decl aratory judgenent action. M. Besw ck and Ms. Wegand, Co-
Adm nistrators of the Estate of Ral ph Beswi ck, Sr., have brought
a federal and state tort action against nmany defendants.

These clains all arise fromthe death of Ral ph Besw ck, Sr.
on February 11, 2000. On that date he collapsed on the floor of
his home. M. Wegand dialed 911 and told the dispatcher, Julia
Rodriguez (“Ms. Rodriguez”), that he needed urgent assistance and
requested an anbulance. It is alleged that Ms. Rodriguez then
chose to violate an established regulation that requires 911
operators to refer all enmergency nedical calls to the Fire

Departnent, which then dispatches Fire Rescue Units appropriately

2 “An insurer is required to defend the entire claimif

some of the allegations in the conplaint fall within the terns of
coverage and others do not.” Hone Ins. Co. v. Perlberger, 900 F
Supp. 768, 771-72 (E.D. Pa. 1995) (quoting Safeguard Scientifics,
Inc. v. Liberty Mut. Ins. Co., 766 F. Supp. 324, 329 (E.D. Pa.
1991)). There is no contention by Legion that Count Il of M.
Beswi ck and Ms. Wegand' s Second Amended Conpl ai nt does not fall
wi thin the coverage of the insurance policy.
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equi pped and staffed to respond to such energencies. She called
a private anbul ance conpany with which she worked in her off-duty
hours rather than entering the details of the call into the
City's Fire Departnent energency response system

On the night in question, imediately after speaking with
the 911 caller, M. Rodriguez spoke to Slawomr G eloszcyk (“M.
Ci el oszcyk”), the owner and di spatcher of CareStat. After
advising M. C eloszcyk that Ral ph Beswi ck, Sr. was age 65 and
unconsci ous, Ms. Rodriguez asked how long it would take CareStat
to get to the Beswick home. M. G eloszcyk estimated a tine of
fifteen mnutes. He ended the conversation by saying, “Wre on
the way.” Contrary to Pennsylvania’ s statutory requirenents
applicable to private anbul ances, M. Ci el oszcyk gave the
assi gnnent to enpl oyees Ruslan Il ehuk and Ivan Tkach, neither of
whom was certified as “Advanced Life Support” or “Basic Life
Support” systens personnel, and neither of whomwas |icensed for
ener gency vehicl e operations.

About ten mnutes after the first 911 call had been nade,
because there was yet no energency vehicle at the Besw cks’ hone,
Ms. Wegand’'s sister called 911 again, at 8:02 p.m, to ask
whet her rescue services had al ready been di spatched to the
Beswi cks’ address. This call was al so received and handl ed by
Ms. Rodriguez. Despite this second urgent call, M. Rodriguez

still did not enter the call into the City’'s emergency dispatch



system She relied upon a belief that CareStat was on the way to
t he Besw cks’ home as M. Ci el oszcyk had prom sed. After a third
call by Ms. Wegand was handl ed by anot her dispatcher and a Fire
departnent paranedic unit was di spatched, Ms. Rodriguez called
M. G eloszcyk at CareStat and told himthat a Cty paranedic
unit was responding to the Beswi ck hone, and requested that he

hi de her involvenent in the m shandling of the Besw ck 911 calls.
CareStat did not render any first-aid to Ral ph Beswi ck, Sr. on
the night of his death.

Only the state negligence clains against CareStat and its
owners and enpl oyees are relevant for this declaratory judgnent
action.

Legion had issued a general liability insurance policy,
(GL10552323, to CareStat for the policy period January 11, 2000 to
January 11, 2001 and Legion has been providing CareStat with an
on-goi ng defense in the underlying case. Legion seeks a
declaration of its potential coverage if CareStat were to be
found liable to M. Beswick and Ms. W egand.

A The I nsurance Policy

The CGeneral Policy, G.10552323, that Legion issued to
CareStat contains the foll ow ng rel evant provisions:

1. | nsuri ng Agreenent
a. W will pay those suns that the insured
beconmes legally obligated to pay as damages

because of “bodily injury” or “property danmage” to
whi ch the insurance applies...(General Policy
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Section |I. Coverages A 1la.)

b. This insurance applies to “bodily injury” and
“property danmage” only if:

(1) The “bodily injury” or “property damage” is
caused by an “occurrence” that takes place in the
“coverage territory...”(CGeneral Policy Section I
Coverages A. b(1).)

2. Definition

a. “Bodily injury” means bodily injury, sickness
or di sease sustained by a person, including death
resulting fromany of these at any tine. (General
Policy Section V. 3.)

b. “Qccurrence” means an accident, including
conti nuous or repeated exposure to substantially
the sanme general harnful conditions. (General
Policy Section V. 12.)

3. Excl usi ons

a. This insurance does not apply to:

(a) Expected or Intended Injury

“Bodily injury” or “property danmage” expected or
i ntended fromthe standpoint of the insured..
(General Policy Section |I. Coverages A 2a.)

The Professional Liability Exclusion, PS-1, nodifies the

Ceneral Policy and excludes coverage for all conduct by the

i nsured involved with rendering “professional services.” The

cl ause states as foll ows:
It is agreed that this policy shall not apply to
liability arising out of the rendering of or failure to
render professional services, any error or om ssion,
mal practice or mstake of a professional nature
commtted by or on behalf of the “Insured” in the
conduct of any of the “Insured s” business activities.
(Professional Liability Exclusion PS-1.)

The General Policy contains a Professional Coverage Part



Addendum UNL1010-PL (“Professional Addenduni), which suppl enents
the General Policy and provides coverage for acts of negligence
arising out of “professional incidents.” The Professional

Addendum contains the foll ow ng rel evant provi sions:

1. Insuring Agreenent
a. W wll pay those suns the insured becone
legally obligated to pay as damages because of any
“bodily injury”...to which this coverage part
appl i ed caused by a “professional incident.”
(Prof essi onal Addendum Coverage D. Section |I. 1la.)

No other obligation or liability to pay suns or
performacts or services is covered unless
explicitly provided for under Suppl enentary
Paynents Coverages A. B. and D. (1d.)

2. Definition

“Professional Incident” nmeans any negligent act or
om ssi on:

a. In the furnishing of healthcare services

i ncl udi ng the furnishing of food, beverages,

nmedi cations. .. (Prof essi onal Addendum Cover age D.
Section V. 6a.)

Any such act or om ssion together with the
subsequent or related acts or omssions in
provi di ng the above services to any one person
shall be considered one “professional incident.”
(Prof essi onal Addendum Coverage D. Section V. 6.)
3. Limts of Coverage under the Professional Addendum

a. $500, 000 for each professional incident
b. $1, 000, 000 general aggregate.
(Prof essi onal Addendum Coverage D. Chart.)

B. Conplaint in the Underlying Suit

The Second Anended Conpl aint alleges the foll owi ng causes of

action against CareStat:



(a) Count 111 asserts negligence, gross negligence,
and reckl essness agai nst Ms. Rodriguez, CareStat, M.
C el ozczyk, M. Sverdlev, M. Ilehuk, M. Tkach, Star
Technical Institute, and John/Jane Doe;

(b) Count 1V asserts civil conspiracy/fraud agai nst
Ms. Rodriguez, M. G elozczyk, M. Sverdlev, M.

| | ehuk, M. Tkach, Star Technical Institute and

John/ Jane Doe ;

(c) Count VII asserts negligent infliction of
enotional distress against Ms. Rodriguez, CareStat, M.
Ci el ozczyk, M. Sverdlev, M. Ilehuk, M. Tkach, Star
Technical Institute, and John/Jane Doe;

(d) Punitive damages are al so demanded.

I11. D scussion

A Summary Judgnent

Rul e 56 of the Federal Rules of C vil Procedure provides
that a court should grant summary judgnent “if the pleadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law” FeD. R av. P
56. To survive a notion for sunmmary judgnent, the non-novant
must establish that there is a genuine issue of material fact by
comng forward with "specific facts showng that there is a
genui ne issue for trial." Feb. R av. P. 56 (e), quoted in

Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U S. 574,

587 (1986).

B. | nsurance Contracts



Interpretation of the Legion insurance policy is governed by

Pennsyl vani a i nsurance |law. See Klaxon v. Stentor Elec. Mag.
Co., 313 U S. 487, 496 (1941) (hol ding that choice-of-I|aw

deci sions are governed by the choice-of-law rules of the forum
state). The presunptions which apply to an insurance contract
depend upon whet her the policy | anguage at issue is anbi guous or
unanbi guous. A provision is anbiguous if "reasonably
intelligent" people "on considering it in the context of the
entire policy would honestly differ as to its neaning."

Nort hbrook Ins. Co. v. Kuljian Corp., 690 F.2d 368, 372 (3d Gr.

1982). In deciding whether the policy |anguage at issue is
anbi guous, the court should read the policy with an eye toward
avoi ding anbiguities and take care not to torture policy |anguage
to create uncertainties where none exist. See id.

| f policy |anguage is anbi guous, the anbiguities are to be
resolved in favor of the insured and in a manner consistent with
t he reasonabl e expectations that the i nsured had when he

contracted for coverage. See Standard Venetian Blind Co. V.

Anerican Enpire Ins. Co., 469 A 2d 563, 566 (Pa. 1984). This is

meant to preclude insurers frominsulating thenselves fromtheir
contractual obligations by inserting overly subtle or technical
interpretations in an unfair attenpt to defeat the reasonabl e
expectations of the insured. |Id.

An unanbi guous i nsurance policy nmust be read by a court as a



whol e and construed according to the plain neaning of its terns.

See Gene and Harvey Builders v. Pennsylvania. Mrs. Ass'n Ins.,

517 A . 2d 910, 913 (Pa. 1986); American Planned Communities v.

State Farm Ins. Co., 28 F. Supp.2d 964, 965 (E.D. Pa. 1998). 1In

keeping with this principle, plainly-worded coverage excl usions
are given effect so long as they are conspi cuously displ ayed.

See Pacific Indemity v. Linn, 766 F.2d 754, 761 (3d Cr. 1985);

Kline v. Kenper Group, 826 F. Supp. 123, 127 (MD. Pa. 1993).

C. Amount of CareStat’'s Potential |nsurance Coverage?®

Legion argues that its policy potentially covers only
$500, 000, pursuant to the Professional Addendum for negligent
acts arising fromoperation of its enmergency anbul ance busi ness.
(Pl.”s Second Reply Br. in Supp. of its Cross-Mt. for Summ J.
at 2.) It also contends that all of the clains asserted under
Count 11l of the Second Anended Conplaint fall within the
Prof essional Liability Exclusion, and therefore, any coverage
that exists is through the Professional Addendum (1d.)

M. Besw ck and Ms. Wigand argue that the insurance limt

should be $1 mIlion because sone of CareStat’s w ongful conduct

% The court does not agree with defendants’ contention, see

Hone Ins. Co. v. Perlberger, 900 F. Supp. 768, 772-74 (E. D. Pa.
1995), that the issue of anobunt of indemification is not ripe.
The matters for which Legi on seeks declarations can be determn ned
fromthe plain | anguage of the Second Anended Conpl aint and the
pl ai n | anguage of Legion’s policy. Hone is distinguishable.
Legion’s requests for declaratory relief are not contingent upon
facts that need to be determined in the underlying action as was
the situation in Hone, 900 F. Supp. at 773.
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shoul d be covered under the CGeneral Policy, and not excluded by
the Professional Liability Exclusion, and that other conduct,
excl uded by the Professional Liability Exclusion, should be
covered under the Professional Addendum They al so cl ai mthat
there is nothing in the insurance policy that precludes recovery
under both the General Policy and the Professional Addendum
(Defs.” Sur reply in Supp. of their Summ J. Mdt. at 2-3.)%

In Count |1l of the Second Anmended Conpl aint, M. Besw ck
and Ms. Wegand allege that CareStat is |iable, anong other
things, for driving negligently, for failing to tinely dispatch

an anbul ance, and for failing to notify Julie Rodriguez that an

“* M. Beswick and Ms. Wegand' s statenents in their Sur
reply Brief are hard to reconcile. They state that CareStat’s
failure to dispatch an anbul ance tinely, and its failure to tel
Julie Rodriguez that no anbul ance was avail abl e, shoul d not be
held to constitute “professional services” and are not excluded
by the Professional Liability Exclusion and therefore, that
coverage for conpensatory damages in the amount of $500, 000
shoul d exi st under the General Liability section of the policy.
(Defs.” Sur reply in Supp. of their Sunm J. Mdt. at 2.) 1In the
next paragraph M. Beswi ck and Ms. Wegand contend that CareStat
is also entitled to $500, 000 i n coverage under the Professional
Addendum for injuries caused by the negligence in the furnishing
of anbul ance services and therefore, that the negligent acts of
failing to tinely dispatch an anbul ance, and of failing to tell
Julie Rodriguez that no anmbul ance was avail able, are covered by
t hat coverage part. (1d. at 3.)

It appears that M. Beswi ck and Ms. Wegand are contendi ng
that the acts of (1) failing to dispatch an anbulance in a tinely
manner and (2) failing to tell Julie Rodriguez that no anbul ance
was avail able, are not “professional services” for purposes of
the Professional Liability Exclusion but yet are “professional
services” for purposes of the Professional Addendum  Such
contentions, if intended, cannot be reconciled. The court finds
that both alleged negligent acts are clearly “professional
services” for purposes of the whole policy.
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anbul ance woul d not be dispatched. (Second Am Conpl. § 146 C

Db & H) M. Beswick and Ms. Wegand argue that (1) by
definition and (2) because CareStat “never reached the scene,”
nei t her of the above nentioned actions involves the performance
of “professional services,” and that, these acts are covered by
the General Policy, and are not excluded under the Professional
Liability Exclusion. (Mem of Lawin Qop’'n to Pl.’s Counter WMbt.
for Summ J. at 5.) They further nmaintain that other allegations
in Count Il constitute “negligence in the furnishing of

anbul ance services,” covered under the Professional Addendum and
that recovery of $500,000 is permtted by the policy’ s | anguage
under both the General Liability Policy and the Professional
Addendum for a total of $1 mllion. (Defs.’” Sur reply in Supp.

of their Sunm J. Mdit. at 2-3.)

To support their contention that not all of the negligence
by CareStat, as alleged in the Second Anended Conpl ai nt,
constitutes performance of a “professional service,” M. Besw ck
and Ms. Wegand reference a definition of the phrase in Harad v.

Aetna Cas. and Sur. Co.,839 F.2d 979, 984 (3d G r. 1988):

A “professional” act or service is one

arising out of a vocation, calling, occupation
or enploynment involving specialized know edge,

| abor, or skill, and the |l abor or skill involved
is predomnantly nmental or intellectual, rather
t han physical or nmanual ..

The Harad court’s definition of “professional service” only
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supports Legion’s contention that all of the clains under Count
1l of the Second Anended Conplaint fall within the Professional
Liability Exclusion. (Pl.’s Second Reply Br. in Supp. of its
Cross-Mot. for Summ J. at 2.)°

Legi on’s professional service necessarily is that of
providing a tinely response to energencies. A part of such
service is the tinely arrival of an anmbul ance at its destination
or informng the dispatcher of inability to arrive in a tinely
manner should an intervening event occur such as a traffic
accident en route so the injured person will not continue to rely
to their detrinent.® Thus, the allegations in Count IIl of the
Second Anended Conplaint, q 146 A-I, all arise fromCareStat’s
busi ness of providing enmergency anbul ance services. These
all egations are all of acts excluded from coverage under the

Ceneral Policy by the Professional Liability Exclusion. Any

®> Thereisno dispute that coverage under the Professional
Addendumis limted to $500, 000 per professional incident and
that failure to provide energency anbul ance services to Ral ph
Beswi ck, Sr. constitutes only one professional incident. The
di sagreenent between the parties is limted to whether the
specific acts or acts constituting that failure can be covered
under both the General Policy and the Professional Addendum or
only under the Professional Addendum

® The Second Amended Conpl ai nt describes how CareStat’s
negligent driving caused the failure to provide energency
services. Paragraph 146, subsection H alleges that CareStat’s
driving in a negligent manner under the circunstances, prevented
them fromarriving expeditiously at the decedent’s hone. (Second
Amrended Conpl aint 146 H.) Thus, that negligence, as pled, is
excl uded from coverage under the General Policy by the
Prof essional Liability Exclusion.
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coverage available is pursuant only to the Professional Addendum

where the limt is $500,000 per professional incident.

D. Reckl essness and Gross Negligence

As di scussed supra, any coverage for the clains alleged in
Count 111, to the extent that they are covered, is pursuant to
t he Professional Addendum \Wile all the clains alleged in Count
11 are excluded from coverage under the General Policy by the
Prof essional Liability Exclusion, all are not “professional
i ncidents” as required for coverage under the Professional
Addendum  The Prof essi onal Addendum provi des coverage only for
clains of negligence and carel essness, and does not cover clains
of reckl essness and gross negligence, even though reckl essness
and gross negligence are not explicitly excluded under the
Pr of essi onal Addendum Rather, the Professional Addendum st ates
that this policy applies...only if the “bodily injury”...is

caused by a “professional incident.” (Professional Addendum
Coverage D. Section |I. 1la.) A “‘professional incident’ is
defined as any negligent act or omssion in the furnishing of

heal t hcare services...” (Professional Addendum Coverage D Secti on
V. 6a.)

Al t hough reckl essness and gross negligence are not
specifically excluded, Legion correctly observes that

“professional incident” is limted by definition to “any
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negligent act or om ssion...in the furnishing of healthcare
services...” (Pl.”s Cross-Mot. for Summ J. at 11.) As effect
must be given to the plain | anguage of an insurance policy as
witten, the court holds that only negligent or careless acts are

covered under the Professional Addendum of the Legion policy.’

" The deternmination that the Professional Liability

Excl usion of the policy excludes all of the Count IIl clains and
any avail able coverage is pursuant to the Professional Addendum
is inportant because this court finds that clains for

reckl essness and gross negligence are not necessarily excluded
under the General Policy unless they fall within a specific
exclusion. In this case, Legion’ s particular clainms of gross
negl i gence and reckl essness are excluded by the Professional
Liability Exclusion.

Reckl essness and gross negligence are not excluded under the
General Policy by the requirenent that bodily injury result from
an “occurrence” (General Policy Section I. Coverage A 1. b(1);
Section V. 12) or the policy s exclusion of conduct which is
“expected or intended fromthe standpoint of the insured.”
(CGeneral Policy Section |I. Coverages A 2a.) The Pennsyl vani a
Suprene Court has interpreted a policy definition of
“occurrence,” substantially the sane as the definition in the
Legion policy, to nean an “accident,” harm brought about by
negligent or reckless conduct, but not by an intentional act on
the part of the insured. See Kline v. Kenper Goup, 826 F. Supp.
at 128-129 (quoting Gene's Restaurant, Inc. v. Nationw de Ins.
Co., 548 A 2d 246, 247 (Pa. 1988)). Thus, clains of reckl essness
and gross negligence are explicitly not excluded by this
interpretation of the term®“occurrence.”

Moreover, the third circuit has discussed the narrow
interpretation that should be used in applying clauses in
i nsurance contracts excl udi ng conduct which is “expected or
i ntended fromthe standpoint of the insured.” The third circuit
has stated, “[w]e hold that such a clause excludes only injury
and damage of the sane general type which the insured intended to
cause. An insured intends an injury if he desired to cause the
consequences of his act or if acted knowi ng that such
consequences were substantially certain to result.” Wley v.
State Farm Fire & Cas. Co., 995 F.2d 457, 460 (3d. Cr. 1993).

Pennsyl vani a courts have adopted t he RESTATEMENT ( SECOND) OF
Torts 8§ 8A definition of Recklessness: "The actor's conduct is in
reckl ess disregard of the safety of another if he does an act or
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Accordingly, Legion is not |iable for any clainms of reckl essness
or gross negligence agai nst CareStat.

E. Fraud and G vil Conspiracy

M. Beswick and Ms. Wegand' s claims for both fraud and
civil conspiracy under Count IV of the Second Amended Complaint,
claims involving allegations of intentional conduct, also are not
covered under Legion’s General Policy or by any of its addenda.
M. Beswi ck and Ms. Wegand, in their Second Anended Conpl ai nt,
have alleged a civil conspiracy stating that “in Decenber of
1999, ... Ms. Rodriguez, Ruslan Illehuk, and |Ivan Tkach cane to an

agreenent that Ms. Rodriguez woul d begin forwardi ng energency 911

intentionally fails to do an act which it is his duty to the
other to do, know ng or having reason to know of facts which
woul d | ead a reasonable man to realize, not only that his conduct
creates an unreasonable risk of physical harmto another, but

al so that such risk is substantially greater than that which is
necessary to nmake his conduct negligent." See United Services
Auto. Ass’'n v. Elitzky, 517 A 2d 982, 989-90 (Pa. Super. Ct.
1986) .

Pennsyl vani a courts have consistently used the follow ng
definition of gross negligence: a formof negligence where the
facts support substantially nore than ordinary carel essness,

i nadvertence, laxity, or indifference. The behavior of the

def endant nust be flagrant, grossly deviating fromthe ordinary
standard of care. Albright v. Abbington Menorial Hospital, 696
A . 2d 1159, 1164 (Pa. 1997); Bloomv. DuBois Regi onal Medical
Center, 597 A 2d 671, 679 (Pa. Super. Ct. 1990).

Reckl essness and gross negligence, as defined under
Pennsyl vania law, do not fall within the policy exclusion for
“expected and intended injury” since these clains do not require
the sane intent to cause a consequence as required by the
“expected and intended conduct” clause in the insurance policy.
Thus, the General Policy would not exclude coverage for
reckl essness and gross negligence while the Professional
Addendum with its “negligent act or om ssion” specification does
excl ude these cl ains.
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calls to CareStat Anbul ance in return for conpensation.” (Second
Am Conpl. § 149.) The elenents of civil conspiracy are (1) a
conbi nation of two or nbre persons acting with a comobn purpose
to do an unlawful act or to do a |lawful act by unlawful neans or
for an unl awful purpose, (2) an overt act done in pursuance of a

common pur pose, and (3) actual |egal damage. Strickland v.

University of Scranton, 700 A 2d 979, 987-88 (Pa. Super. Ct.

1997). To prove a conspiracy, Pennsylvania courts have required
proof of malice or an intent to injure. 1d. Thus, to prove a
conspiracy in the underlying case, M. Besw ck and Ms. W egand
woul d have to prove nalice or intent to injure. Pennsylvania
courts have consistently held that intentional acts are not
covered under insurance policies that define “occurrences” as

accidents. Harvey Builders, 517 A.2d at 913 (stating that an

intentional act is not an accident). The Legion policy defines
an “occurrence” as an accident, as discussed supra. Therefore, a
civil conspiracy, such as alleged in the conplaint, is not
covered under the Legion insurance policy.

Simlarly, under Pennsylvania law, intent is a required
el emrent of fraud. As such, fraud is not covered under the Legion
i nsurance policy. The conplaint alleges that CareStat commtted
fraud by accepting the 911 call and holding itself out to be a
| awful Iy aut horized anbul ance. (Second Am Conpl. § 160.) In an

earlier paragraph, the conplaint states that CareStat enpl oyees
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accepted energency calls “despite knowing full well that they
were not qualified or experienced to handle such calls.” (I1d.
155.) The elenents of fraud are (1) a representation; (2) which
is material to the transaction at hand; (3) nade falsely, wth
know edge of its falsity or recklessness as to whether it is true
or false; (4) wth the intent of m sleading another into relying
onit; (5) justifiable reliance on the m srepresentation; and
(6) the resulting injury was proximately caused by the reliance.

G bbs v. Ernst, 647 A 2d 882, 889 (Pa. 1994). As discussed

above, intentional acts are not covered under insurance policies

that define “occurrences” as accidents. Harvey Builders, 517

A.2d at 913. Fraud is intentional conduct as it requires a
material m srepresentation “wth the intent of m sl eading

another...” and thus is not within the scope of an “occurrence”
under the General Policy.

Clains of civil conspiracy and fraud are not covered under
t he Professional Addendum because these alleged acts are not
“professional incidents.” Conspiracy and fraud all egations do
not enconpass rendering healthcare services professionally and
therefore are not “professional incidents.” These allegations
al so are not a “negligent act or omssion” as required to be a
“professional incident.”

F. Negligent Infliction of Emotional Distress

Mr. Beswick and Ms. Wiegand’s claim for negligent infliction
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of emotional distress under Count VII in the Second Amended
Complaint is not covered under the CGeneral Policy or under any of
its addenda, including the Professional Addendum Both parties
agree that to trigger coverage under an insurance policy, the
plaintiff in an underlying case nust allege that sone physi cal
injury resulted. However, the parties di sagree over whet her
physi cal manifestations of enotional injuries can trigger

cover age.

M. Beswi ck and Ms. Wegand argue that CareStat’s insurance
coverage does apply to the claimby Ms. Wegand under Count VI
of the Second Anmended Conpl aint for negligent infliction of
enotional distress. Because Ms. Wegand has “difficulty
sl eepi ng, hyperventilates, and has a skin condition due to the
stress of having watched her husband die as a result of the
negli gence of CareStat,” M. Beswi ck and Ms. Wegand contend t hat
“this woul d be a physical manifestation of her enotional injury
and coverage would be triggered.” (Mem of Lawin Opp’'n to Pl.’s
Counter Mot. for Summ J. at 9.) Legion argues that enotional
injuries that mani fest thensel ves as physical synptons are not
covered under the insurance policy as these injuries are not the
result of “bodily injury” and regardl ess of what physical
synptoms Ms. Wegand is suffering from they resulted solely from
her nmental state, as she did not sustain any bodily injury.

(Pl.”s Reply Br. in Supp. of its Cross-Mt. for Summ J. at 5.)
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Courts applying Pennsylvania | aw have held that there is no
coverage for enotional distress since it does not constitute
“bodily injury” under insurance policies. See Kline, 826 F
Supp. at 129-30 (characterizing Pennsylvania s insurance | aw as
soundly rejecting the contention that policy definition of injury

or bodily injury enconpass nental or enotional harn); Jackson v.

Travelers Ins. Co., 606 A 2d 1384, 1386-87 (Pa. Super. C. 1991).

The Pennsyl vani a Superior Court has al so determ ned that physical
synptons that result fromnental and enotional harm do not
constitute “bodily injury” for purposes of insurance |law. Zerr

v. Erie Ins. Exchange, 667 A 2d 237 (Pa. Super. Ct. 1995).8

In Zerr, a plaintiff had to swerve his car off the
Pennsyl vani a Turnpi ke to avoid a collision with a tractor trailer
changing |l anes too quickly. He suffered no physical harmat the
scene but subsequently began suffering enotional injuries with
numer ous physical synptons. |d. at 453. The trial judge noted
that the plaintiff was unable to return to work and that a
t herapi st di agnosed himas suffering from Posttraumatic Stress

Di sorder, gl obus hystericus, anxiety attacks, driving phobia and

8 The definition of “bodily injury” in the insurance policy
at issue in Zerr is not materially different fromthe definition

in the Legion policy. In Zerr, the insurance policy defined
“bodily injury” as “accidental bodily harmto a person and that
person’s resulting illness, disease or death.” 667 A 2d at 238.

The Legi on policy defines “bodily injury” as “bodily injury,
si ckness or di sease sustained by a person, including death
resulting from any of these at anytinme.” (General Policy
Section V. 3.)
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ot her physical synptons as a result of the enotional experience
on the roadway. |1d.

Al t hough Zerr deals with autonobil e insurance |aw and the
Mot or Vehi cl e Financial Responsibility Law, the court finds that
its reasoning, that physical synptons resulting fromnental or
enotional harm do not constitute “bodily injury” for purposes of
insurance law, is applicable here. M. Wegand all egedly
suffered enoti onal harm when she wat ched her common | aw husband
die. Only subsequently did she allegedly experience physical
synptons. Thus, it is clear fromthe allegations of the
underlying conplaint and the plain | anguage of the Legion policy
that M. Beswick and Ms. Wegand’s claimfor negligent infliction

of enotional distress is not covered under the policy.?®

° M. Beswick and Ms. Wegand believe the reason that Legion
denies Ms. Weigand’'s claimfor enotional distress and its
resul ting physical manifestations constitute “bodily injury,” is
that Legion is confusing “trigger of coverage” and “scope of
coverage.” (Defs.” Sur reply in Supp. of their Summ J. Mt. at
3.) M. Beswck and Ms. Wegand contend that Ms. Wegand’'s claim
for bodily injury triggers the insurance coverage and the policy
then affords coverage for all of the consequential danages
arising out of the covered bodily injury. Id.

Legion argues that it is a question of policy interpretation
(“scope of coverage”) whether Ms. Wegand s claimfor enotional
distress is a claimfor “bodily injury” and Pennsylvania lawis
clear that enotional distress and resulting physical
mani festations are not “bodily injury” for purposes of insurance
policies. (Pl.’s Second Reply in Supp. of Mdt. for Summ J. at
3.)

The court finds that Ms. Wegand's claimfor enotional
distress is a question of “scope of coverage” and since there is
no cogni zable “bodily injury” claimby Ms. Wegand, according to
t he reasoning of M. Beswi ck and Ms. Wegand, there is no
coverage for consequenti al danages.
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G Puni tive Danmages

Legion’s insurance policy expressly excludes coverage for
punitive damages. A provision of the policy states that “this
policy does not apply to a claimof or indemification for
punitive or exenplary damages.” (Endorsenent Excl usions,

BWUN101, Section D. Punitive or Exenplary Damage Excl usion.)

This exclusion is plainly-worded and conspi cuously displayed and

is therefore given effect. Pacific Indemity, 766 F.2d at 761.

H. Personal and Advertising Injury Liability

The court adopts Legion’s assertion, which M. Besw ck and
Ms. Wegand have not contested, that there is no potenti al
coverage for any of M. Beswi ck and Ms. Wegand' s clai ns under
the General Policy Section for Personal and Advertising Injury.
(General Policy Section I, Coverage B.) There is no allegation
in the conplaint that falls under the definition of either

“advertising injury” or “personal injury.”?

0 “Advertising injury” is defined in the policy as injury

arising out of one of one or nore of the foll ow ng of fenses:

(a) [o]ral or witten publication of material that

sl anders or libels a person or organization or

di sparages a person’s or organi zation’s goods, products

or services;

(b) [o]lral or witten publication of material that

violates a person’s right of privacy;

(c) [misappropriation of advertising ideas or style of

doi ng busi ness; or

(d) [i]nfringenent of copyright, title or slogan.

(CGeneral Policy Section V. 1.)
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l. Medi cal Paynents

The court also finds that there is no coverage under the
Medical Payments provision of the General Policy for any of the
claims alleged in the Second Amended Complaint. (General Policy
Section I. Coverage C.) The Medical Payments provision, Coverage
C of the General Policy, is excluded by an endorsement that
substitutes supplemental medical coverage for the coverage
outlined under the General Policy. (Endorsenent Excl usions,
BWUN101l, Section F. Medical Paynments Exclusions.) This
suppl enental provision provides coverage for “expenses incurred
by the ‘insured’ for the first aid to others at the tine of an
accident for ‘bodily injury.”” (ld.) Thus, these suppl enental
paynments are intended to pay nedi cal expenses incurred by a
person who has been rendered first-aid. There is no dispute that

inthis case no first-aid was adm ni stered by CareStat.

“Personal injury” is defined under the policy as injury, other
than “bodily injury,” arising out of one or nore of the follow ng
of f enses:
(a) [f]lalse arrest, detention or inprisonnent;
(b) [malicious prosecution;
(c) [t]he wongful eviction from wongful entry into,
or invasion of the right of private occupancy of a
room dwelling or prem ses that a person occupies by or
on behalf of its owner, landlord or |essor;
(d) [o[ral or witten publication of material that
sl anders or |ibels a person or organi zation or
di sparages a person’s or organization's goods, products
or services; or
(e) [o]lral or witten publication of material that
violates a person’s right to privacy.
(rd. 13.)
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Accordingly, coverage for first-aid expenses is not owed and
there is no coverage pursuant to the Medical Paynents provision

of the General Policy.

I'V. Concl usion
For the foregoing reasons, the notion for summary judgnent
by M. Beswi ck and Ms. Wegand is denied and the cross-notion for
summary judgnent by Legion is granted. An appropriate order

foll ows.
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